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How Can We Best Respond To Lawrence v. Texasl

InLawrence k Teuu,theSupieme
Cotut held unconstitutional a Texas
law that made it a ciiine if a peison
"engages in deviate sexual inter
course," as defined in the statute,
"with another individual of the same
sex."

The two male defendants were
convictedforpeifonning the p(ohiI>-
ited acts in the apaitmentof one of
them.The policearrestedIheroupon
emeiingthe apartment"in response
to a reponed weaponsdisturbance."
Justice Anthony Kennedy, writing
for five justices, held that ihe con
viction violated the Due Process
Clause of the 14ih Amendment
which provides that "No State
shall... deprive any person of life,
liberty, or property, without due pro
cess of law." Justice Sandra Day
O'Connor concurred in Ihe 6-3 de
cision on the ground that the convic
tions deprivedIhedefendantsof the
"equal protectionof the laws."The
court overruled its 1986 decision in
Bowers k Hardwick in which a 5-4
majorityhad upheldGeorgia'spro
hibitionof consensualsodomy.

It may be helpful here to offer
some conclusions about Lawrence
and the appropriateresponse to it.

1) Does opposition to the
Lawrence rulingrequiredefenseof
the Texas statute as such? No. Jus
tice Clarence Thcnnas, in his dissent,
called it an "uncommonlysilly"law.
Not exactly so. The law served a
symbolic purpose in the context of
itsenactmeni,despiteIheraritywith
which such laws were enforced. As
Justice Scalia noted,during the p»t
half-century, 134 reponed cases in
the UnitedSlatesinvolved prosecu
tions for consensual, adult, homo
sexual sodomy.Those prosecutions
indicate, as Scalia concluded, that
the right to engage in consensual
sodomy has not b^ recogiwd as
a "lundamemalright."SiiKeit is not
a"fundamental ri^" laws restricting
itdonot have tobejukificdbya"com
pellingstaleinletest"under'̂ strictscni-
tiiqr" ^ the courts. All that isrequited
tojustifysucha lawisthemoretdaxed
standard of a "lational basis" for the
law. The court in Lnvrence held that
there was no such "ra^onal basis" for
theTexas law.

As Si. Thomas Aquinasconclud
ed, ihepurpose ofthehumanlawis to
promotethe conunon good. Human
law should "lead men to virtue, not
suddenly butgradually." Odierwise, the
law would be unenfaiceable, the law
would be "despised," and "greater
evils" would result Therefore, "human
taws do not foiWd all vices." Ihe hu
man law "allows and leaves unpun
ishedminy thingsthatarepunishedby
divine Ptovidence." (1)

Apotentially intrusive prohibition
such as that involved in Lawrence
may not be useful, and may be
harmful, to the promotion of the
commongood.TheLawrence rating
is a bad decision but that does not
mean that the Texas statute was a
prudent law.

2) Does Lawrence indicate that
theSupreme Courtwiltrule uncon
stitutional a state orfederal restric
tion of marriage to heterosexual
unions? Yes,almost certainly.

Asuitchallenging a state'srestric
tionof marriageto a unionbetween
a man and a woman could arise in
severalways.ArticleIV,sec. 1, of
the Constitution requires a state to
give"fiiU FaithandCredit... to the
publicActs, Records, and judicial
Proceedings of everyotherSlate."If
one state legalizedsame-sexmar
riage, the question would arise
whether anotherstate could refiue to
recognize sucha unionas a marriage
because it would conflict with the
policyof thatstate.Or Ihemarriage
issue could arise in other ways.

Justice Scalia accurately summa
rized the impact of Lawrence on
stater^ulaiion of sexualactivityand
of marriage: "Countlessjudicialde
cisions and legislativeenactments
have relied on Ihe ancient proposi
tionthata governing majority's belief
thai cenain sexual behavior is'imnxnal
and unaccept^' conslitules a ratio
nalbasisforregulation.... Statelaws
against bigamy, same-sex marriage,
adult incest, i^tuiion, masnubation,
adultery, fomicaiion. bestiality,andob-
scou^arelikewisesustainaUeonlyin
lightof Bowers'validation of laws
basedoa moralchoices.Evay single
one of these laws is called into ques
tion by today's decision; Ihe court
malces noeSbit to cabinthescope of
its decision to exclude them &om its
holding."

"Attheendof itsopinion," Scalia
asserts, "after having laidwaste ^
foundations of our rational-basis ju
risprudence —Ihe court says thatthe
present case 'does not involve
whether the government mustgive
formalrecognition to any relation
ship thathomosexual persons seek
to enter.' Do not believe it. More il
luminating than this bald, unrea--
soned disclaimer is the progression
of thought displayed by an earlier
passage inthecourt'sopuiion, which
notes theconstimuonal protections
afforded to 'personal decwons relat
ing tomarriage,procreation, contra
ception, family relationships, child
rearing,andeducation,' andthende
clares that 'Ipjersons in a homosex
ual relationship mayseekautonomy
forthesepurposes, justasheterosex
ual personsdo.' Today's opinion
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dismantles Ihe structureofconstitution
al lawthathas pemtineda distinction
to be made between hctfroscxHal and
homosexual unions, inso&r as fannal
recognition in mairiageis concerned"
(enqiha^ inScalia'sopinion).

3) Bui hasn 'I Congress sujSficient-
lyprotectedmarriagein theDefense
of Marriage Act {DOHA)? No.
DOMA provides: "In determining
the meaningof anyActof Congress,
or any ruling,regulation,or interpre-
lotion of the various administrative
bureaus and agencies of the United
Slates. Ihe word 'marriage' means
only a legal unionbetweenone man
and one woman as husband and
wife, and the word 'spouse* refers
only to a personof theoppositesex
who is a husband or a wife." This
definition applies only to federal
statutes and activities. It has no ef
fect on the meaning of maniage in
state law. DOMA also attempts to
excuse the states from giving full
faith and credit to a same-sex mar
riage recognizedin another slate.As
a stamte, DOMA is vulnerable to a
SupremeCourtholdingthat it is un
constitutional just as the court might
hold a similar state law unconstitu
tional.

4) Should Congressuse itspower
under Article lU.See. 2 of the Con
stitution to make exceptionsto the
af^>eUatejurisdiction oftheSupreme
Court so as topreventthe courtftom
hearing appeals involving the defi
nition cf marriage? That would not
sufGce inthis case. Congr^ hasno
powerto restrict the original juris
dictionof theSupremeCourt "In all
Cases... in which a Slate shall be a
Party, theSupreme Court shall have
original Juri^ction." An. Ill,Sec.
2. In original jurisdiction the Su
preme Courtacts,ineffect, asa trial
court Cases involvinga state's def
inition of marriage could readily
ariseunder the originaljurisdiction
ofthecourtwhich Confesscannot
restrict

5) So, should weamend the Con
stitution to protect the integrityof
marriage? Yes.

6) Sotherefore shouldweJiipport
the Federal Marriage Amendment
(FMA)proposedbytheAlliancefor
Marriage? No.The FMAis a well-
intended but inadequate response to
the problera It has beenintroduced
in Congressby Cong. MarilynMus-
grave(R.,Colo.) (H.J.Res.S6).It
provides:

"Marriage in the United States
shall consist only of the union of a
man and a woman. Neither this Cbn-
stitution or the constitution of any
state, nor stale or federal law, shall
beconstrued torecjuire that marital
statusor Ihelegal incidentsthereof
be conferred upon unmarried cou
plesor groups."

The Constitution wisely left Ihe
definition andregulation of marriage
to Ihe decision of the states. Until
nowtheSupreme Courthasnotdis
turbed the originalarrangement in
which the states decide what consti-
mtesa marriage.Lawrenceindicates,
however, that the court is taking Ihe
matter out of the hands of the slates
so as to prevent them fromlimiting
marriageto a man-woman union.
The Fh^ seeks toprevent the courts
fromclaimingthattheyare required
bytheConstitution oranylawtorec
ognizea same-sex union as a mar
riage. Lawrence, however, is not
merely a technical misconstruction of
federal-stalerelations or of the relation
among thebranches ofgovernment in
a state. Rather,as Justice Scalia accu
ratelysaid.Lawrence 'is Iheproduct
of a court, which is the ptodua of a
law-profession culnite, thaihaslarge
lysignedontodieso-called homosex
ualagenda,bywhich Imean theagen-
dapromoted bysomehomosexual ac-
dvistsdirectedat eliminating the mor
alc^probriumthathastraditionallyat
tached to homosexual conduct"

Theculturalandlegalwarwaged
by thehomosexual movement does
not seek merely to transferthe pow
er to definemarriagefromihe states
to the Supreme Court. It seeks to
mandate the content of that defini
tion for every unit of government,
state and fedaal. Such a total assault
requires a totalresponse. It requires
a constimtional amendment. But the
FMA is insufficientlyclear.

Judge Robert Bork clearly ex
plained thepurpose andeffectofIhe
FMA:

"The first sentence means that no
legislature may confer thename of
marriage onsame-sex unions andno
court may recognize a same-sex
marriagecontracted inanothercoun
try.... Sofaraslegislatures arecon-
cenied, theprim^ thrust ofthe sen
tence's prohibition is synibolic, re
serving Ihe name of marriage loits
tr^itionalmeaning. Butsymbolism
is cnicial in cultural straggles. The
secondsentenceexpressesthe main
thrust of the amendment It recog
nizes that liberal activist courts are
Ihe real problem. If courts are pre
ventedfromordering same-sex r^-
riage or its equivalent, Ihequestion
of arrangements less thanmarriage
is left where it should be, to the de
terminationof the people through
thedemocraticprocess.Totry to pre
ventlegislatures ftomenacting per
mission for civil unions by consti
tutional amendment would be to
reach too far. It would give oppo
nentstheopening to saywedo not

trustthepeoplewhen,in fact,weare
tryingto preventcourts from thwart
ingthewill ofIhe^ple." (2)

As Dr. Robert ueoige explained
Ihe FMA, "If a benefit is not made
10dependon marriage, it can beap
plied more generally. What the
amendmentpre^vntsis the automat
ic.across-th^board qualificalion of
same-sex partners for whatever mar
ital benefits happen to exist." (3)
Courts would be restricted so that
theycouldnotberequired toconfer
"maritalstatusor the legalincidents
thereof on any union other than
maniage, defined in the fint sen
tence of the amendment as the
"union of a man and a woman."

The language of Ihe amendment,
however, is unclear. Presumably,
under Ihe first sentence of the
ammdmoti. the legislature, whether
federal or state, could confer what
could be interpreted as "legal inci
dents"of mamageupm "unmarried

or groups," withoutdefining

shouldnot be subjected to unjust
discrimination. But Ihe Church also
teaches that homiKexual acts are imiin-
sically wrong. (6)St CharlaLwanga
andhiscompanions u«rematuredbe
cause they resisttd homosexual acts.
The Catechism notes that "Sacred
Scripture... presents homosexual acts
asactsofgrave depravity." (7)Hieho
mosexual movement todaydenunds
theIqptimizaiion suchdqxavi^ in
ourlawandcuhure. Hieexample of
St.Charies Lwanga and hiscompan
ions a£Biins that there can be no com-
promisewithsuchdemands.

8) What should a constitutional
amendmentprovideTThefirstthing
to remember u that no amendment
can be foolproofagainstevasionor
distortion. The amendment should
beanexpression ofbasic principle.
Itshould limit marrii^e and the le
gal inddents of marriage to unions
between one man and one woman.
It should bind all branches of ihe
federalandstategovernments in all
theiractivities. It couldprovide:

"Marriage in the United Slates
dull consistonlyof theunionof one
noan and one woman. Neither the

:hcouples or groupsas manied.If
the legislaturedidso. the courts would

andconfa thoselegal incidents"
onsuch cot^es or^wps de^te the
languageof Uiesecond sentence.

The campaignto adopt the FMA
wouldbeconfusing becauseit wwld
ii^liciily identify the problem asju
dicial abuse ratha than cultural col
lapse. It would imply that somehow
same-sex marriage IS acceptable ifvot
ed, in effect,by a legislature under a
different label but not if voted by a
courtunderaiy label.

7) What sort of constitutional
amendment would be appropriate?
Let's put the issue in context. From
theacceptance bytheAmerican pet^
pie of the contraceptiveethic, a di
rect causal connection tuns to the

legalizationof same-sexmarriage.
Ttecontraceptiveaiac.based onihe
Enlightenment premisesof secular
ism. relativism, and individualism,
separatessex ftom procreation and
makes man. of both sexes, the arbi
ter of whether and when life shall
begin— and end. It has broughtus
abortion, euthanasia, rampant por
nography and promiscuity,divorce,
the glorificationof sodomyand sod
omites. and other manifestations of
what can accurately be described as
an anti-life culture. Of all these re
lated issues, same-sex marriage is
decisive. The campaign to legalize
same-sex maniage, however,offers
an opportunity for a successful
countcrattflck the entire snti*
life culture.

A constitutional amendment de
fining maniageisa lastlesort.Itissuf
ficiently clear,however, thai the Su
premeCourtwillmandate recqgnitiai
ci same-sexinanioge and that resort
toanamervdntent isiti^eiative.

The effort to legalize same-sex
maniage is partof a total,implaca
ble assault on the femily and the
common good. That assauh cannot
berepuls^. and victory cannot be
adiieved,throughan academically in-

de-
bateoverjudicialactivism, [
and otherpartial issues. Instead, the
Supreme Courtis leaving theAmeri
canpei^le no allemativc buttoaffirm
in its basic law the trae nanire ofmar
riageandthefiamily. Theissuesalstake
wererecently spelledout Iheleach
ingChureh:

"By putting homosexual unions
on a legalplaneanalogousto thatof
maniage and Ihe family, the state
acts arbitrarilyand in contradiction
with its duties The Church
teachesthat respectfor homosexual
persons cannot lead in any way to
approval ofhomosexual b^vioror
to legal recognition of homosexual
unions.The common good requires
that laws recognize, promote, and
protect marriageas the basis of the
family, theprin^ unit of society.
Legal recognition of homosexual
unions or placing them on the same
level as marriage would mean not
only theappro^ ofdeviant behav
ior,withtheconsequence of making
it a modelin present-day society,but
would also obscure basic values
whichbelongto the commoninher
itanceof humanity. TheChurchcan
not fail to defend these values, for
thegoodof menandwomenandfor
the good of societyitself."(4)

The Congregation for the Doc
trine of theFaith issued, withpapal
approval, this document opposing
legal recognition of homosexual
unions on June 3,2003, the feast of
"St Charles Lwanga and compan
ions, m^rs."St Charies and his 21
Catholic companions were pages
and other functionariesin the palace
of the local king. Kabaka Mwanga
of Buganda, who was a pedophile
and pederast They were killed by
the king becausc they resisted his
imposition of homosexual acls on
thepages andother attendants. They
were amputated, beaten, beaded,
and most were burned alive as a
group onJune3,1886.Thirteen An
glicans were similarly martyred at
about the same lime. (S)

The selection of the feast of St
CharlesLwanga for the releaseof
this\Mcan documentwasappropri
ate.The Church has consistently af
firmed that the inclination toward
homosexual acts is not itself sinful
but is "objectively disordered" and
thatpersons with homosexual incli
nations arc entitled to respect and

ognize any relation other than I
tween one man and one woman as
a marriage or as entitled to any of
the legal incidents of marriage, as
such iiKidentsare defined by law."

The term "legal incidents," as
used in the FMA, was described by
Dr. Robert George as "intended to
convey the consequences 'either
usually ornaturallyandinserarably'
depen^nt upon marriage. The Su
preme Courthascalled 'incidents of
marriage' those 'gowinment bene-
fiu (e.g.. Social Security benefits),
property rights(e.g.. tenancy byihe
entirety,inheritance rights),andoth
er. lesstangiblebenefits (e.g.,legiti-
mization of children born out of
wedlock)' that follow upon marital
status. Another example would be
the marital privilege against being
forced lo testify against one's
spouse." (8)

Realisii^y, ofcourse, a legisla
ture could avoid ihe strictures of this
amendment by separating benefits
and "incidents" from any require
ment ofmarital stanis asaprei^ui-
site for them in any case for any
body. Under this amendment, if a
benefit,e.g.. an inheritanceri^t. is

riage, that Ixnefifcould not be ex
tended to members of same-sex or
other unions. Of course, if the state
legislaturewere to cuta benefitloose
from any attachment to marriage,
neither this amendment nor the
FMA would prevent the legislature
finm extending that benefit to other
unions or individuals. Since the
foundation of this nation the states
have had unlimitedpowerto define
marriageandits incidents. Boththis
proposedamendment andthe FMA
would limit that power by prevent
ing thejuridical dilutionof marriage
by a law or a court decisionformal
ly equating other unions with mar
riage as to its definitionor its legal
incidents. But this amendment
would cleariy prevent Ihelegislative
enactmentor impositionbycourts of
Wimont-style "civil unions"having
legal incidents of marriage. The
FMA would apparently not prevent
the enactmeniof such Vetmont-style
laws by a legislatiue rather than by
court decree. In this respect, adop
tion of Ihe FMA would be usdess
and counterproductive.

A constitution is not a detailed
code of law. An amendment here
should merely establish Ihe basic
principle that not only maniage but
also any legal incidentslied to mar
riagemustbe limitedto a unionbe
tween one man and one woman. Vat-
ious formulations of such an amend
mentare possible.Andno formula-
tiai willbeperiea Buttheamendment
must be comprehensive and uncom-
ptomising. The campaip toadopt it
would amount to a national referen
dum that could educate Ihe American
people on thenalure andimportance
ofmaniageandthefiunily asessential
to the commoogood of any civilized
sodeiy.Theolg«aiveis IherwMver-
sionoftheAmerican people lorespect
for what the Declarationof Indepen
dence called Ihe"Laws of Nature and
ofNature's God."

Acampaign foranuncompromis
ing amendmentto define marriage
in accord with those laws will pro
mote that reconversion.

(Charles E. Rice is professor
emeritus at Notre DameLaw School
andvisiting professor at AveMaria
School of Law.)
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