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How Can We Best Respond To Lawrence v. Texas?

By CHARLES E. RICE

InL v Zexas, the St

A, Tne th

P Smtion.

Count held unconstitutional a Texas
law that made it a crime if a pesson
“engages in deviate sexual inter-
course,” as defined in the statute,
“with another individual of the same
sex”

The two male defendants were
convicted for performing the prohib-
ited acts in the apartmeat of one of
them. The police amrested them upon
cntering the apartment “in response
to a reperted weapons disturbance.”
Justice Anthony Kennedy, writing
for five justices, held that the con-
viction violated the Due Process
Clause of the 14th Amendment
wh:lijcb l:'rovides that “No Staie
shall, . , deprive n of life,
liberty, or propenyp a?zvnm due pro-
cess of law.” Justice Sandra Day
0O'Connor concurred in the 6-3 de-
cision on the ground that the convic-
tions deprived the defendants of the
“equal protection of the laws.” The
court overruled its 1986 decision in
Bowers v. hgdardwwk lGne‘:m a54
majority had upheld ia's
hibition of consensual om .m

It may be helpful here to offer
some conclusions about Lawrence
and the appropriate response 10 it.

1) Does opposition to the
Lawrence ruling require defense of
the Texas statute as such? No. Jus-
tice Clarence Thomas, in his dissent,
called it an "uncommonly silly” law.
Not exacily so. The law served a
symbolic purpose in the context of
its enactment, despite the rarity with
which such laws were enforced. As
Justice Scalia noted, during the past
hatf-century, 134 reported cases in
the United States involved

al law that has

to be made between
homosexual unions, insafar as formal
:eoomiﬁaq in mamiage is m;ﬁﬂnd
emphasis in Scalia’s opinion).

3) But hasn't Congress sufficient-
ly protecied marriage in the Defense
of Marriage Act (DOMA)? No.
DOMA provides: “In determining
the meaning of any Act of Congress,
or any ruling, regulation, or interpre-
tation of the various administrative
bureaus and agencies of the United
States, the word ‘marriage” means

itted  distint
heterosexual

and  ing the will of the

trust the people when, in fact, we are
trying to prevent courts 1‘::";2 thwarn-
ple” (2)

As Dr. Roben ﬂrge explained
the FMA, “If a benefit is not made
to depend on marriage, it can be ap-
plied more generally, What the
g ent prevents is the automat-
ic, acmss-me-boug qugllﬁcuion of

should not be subjected to unjust
discrimination. But the Church also
sically wrong. (6) St Charles Lwanga
and his companions were martyred be-
cause they resisted homosexual acts.
The Catechism notes that “Sacred
Scripture.. . . presents homosexual acts
asmof_gavcdcpmvux"th?-

P lor mar-
ital benefits happen to exist.” (3)
Courts would be restricted so that
they could not be required to confer
“marital siatus or the legal incidems
thereof” on any unjon other than

defined in the first sen-

m alegal union b one man
one woman as husband and
wife, and thic word ‘spouse’ refers
only to a person of the opposite sex
who is a husband or a wife.” This
definition applies only to federal
:muzes ;:exd a:tivitiuéfll has no ef-
ect on the meaning of marriage in
state law. DOMA also atiempts to
excuse the states from giving full
feith and credit to a same-sex mar-
riage recognized in another state. As
a statute, DOMA is vulnerable 10 a
Supreme Coust holding that itis un-
constitutional just as the court might
hold a similar state law unconstitu-

tional.

4) Should Congress use its power
under Anticle IHl, Sec. 2 of the Con-
stitution 1o make exceptions o the
appellate jurisdiction of the Sup
Court so as to prevent the court from
hearing appeals involving the defi-
nition of marriage? That would not
suffice in this case. Congress has no
power to restrict the original juris-
diction of the Supreme Court. “In all
Cases . . . in which a State shali be a

tions for consensual, adull, homo-

Pani'. p Court shall have
original Jurisdiction.” Axt, fll, Sec.
2. In original jurisdiction the Su-

sexual y. Those p

indi as Scalia luded, that
the right to engage in consensual
sodomy has not been recognized as
a* mtal right.” Since it is not
a “fundamental right,” laws restricting
itdo not have to be justified by a“‘com-
tiny” by the courts. All that is required
tojustify such alaw is the mare relaxed
standard of a “rational basis” for the
law. The court in Lawrence held that
there was no such “rational basis” for
the Texas law.

preme Court acts, in effect, as a trial
court. Cases involving a state’s def-
inition of marriage could readily
arise under the original jurisdiction
of the court, which Congress cannot
restrict.

5) So, should we amend the Con-
Stitution to protect the integrity of
marriage? Yes.

6) So therefore should we support
the Federal Marriage Amendment
(FMA) proposed by the Alliance for
Marriage? No. The FMA is a well-
intended but inad o

As St. Thomas Aquinas Tud
ed, the purpése of the lawisto
promote the common good. Human
Jaw should “lead men to vistue, not
suddeny but gradually”” Otherwise, the
lawmddld uld bemuﬂpmmwablc,m the law
wou “despised,” “greater
evils” would result. Therefore, “human
laws do not forbid all vices.” The hu-
man law “allows and leaves unpun-
ished many things that are punished by

y podznuall . prohibition

A ially intrusive prohibiti
such as that involved in Lawrence
may not be useful, and may be
harmful, to the promotion of the
common good. The Lawrence ruling
is a bad decision but that does not
mean m'ax the Texas statute was a

aw.

2) Does Lawrence indicate that
the Supreme Court will rule uncon-
stitutional a siate or federal restric-
tion of marriage lo heterosexual
unions? Yes, almost certainly.

A suit challenging a state’s restric-
tion of marriage to a union between
a man and a woman could arise in
several ways. Article IV, sec. 1, of
the Constitution requires a state to
give “full Faith and Credit. ..to the
public Acts, Records, and judicial
Proceedings of every other State.” If
one state legalized same-sex mar-
riage, the question would arise
whether ane state could refusc to
recognize such a union as a mani
because it would conflict with the
policy of that state. Or the marriage
issue could arise in other ways.

Justice Scalia accurately summa-
rized the impact of Lawrence on
state regulation of sexual activity and
of mamiage: “Countless judicial de-
cisions and legislative enaciments
have selied on the ancient proposi-
tion that a goveming majarity’s belief
that certain sexual behavior is ‘immorz]
and unacceptable’ constitutes a ratio-
nal basis for regulation. . . . State laws-
against bigamy, same-sex marriage,
adult incest, prostitution, masturbation,
adultery, fomication, bestiality, and ob-
scenity are likewjse sustainable only in
light of Bowers' validation of laws
based on moral choices. Every single
one of these laws is called into ques-
tion by today's decision; the court
makes no effort to cabin the scope of
its decision to exclude them from its

“At the end of its opinion,” Scalia
asserts, “after having laid waste the
foundations of our rational-basis ju-

i — the court says that the
present case ‘does not involve
whether the govemnment must give
formal recognition to any relation-
ship that homosexual persons
to enter.” Do not believe it. More it

luminating than this bald, unrea--

soned disclaimer is the progression
of thought displayed by an carlier
in the courtjs optnion, which

e e bt
in Congress by Cong, Marilyn Mus-
grave (R., Colo.) (ﬁ.]. Res. 56). It
provides:

“Marriage in the United States
shall consist only of the union of a
man and a woman. Neither this Con-
stitution or the constitution of an
state, nor state or federal law, sh
be construed to require that marital
siatus or the legal incidents thereof
be conferred upon unmarried cou-

les or s.”

o The mﬁmﬁm wisely left the
definition and regulation of marriage
1o the decision of the states. Until
now the Supreme Court has not dis-
bed o "

tence of the d as the

the legitimization of such depravity in
our law and cuttwre. The example of
St. Charles Lwanga and his compan-
ions affinms that there can be no com-
promise with such demands,

8) What should o constitutional

“union of a man and a woman"
The language of the d

provide? The first thing
to ber is that no d:

however, i unclear. Presumably,
under the t;nl:t sentence of the

legistatre, whether
fouh! bemlme;.‘:dll . % e
¢ as inci-
dents” of mamage upon “unmamied
couples or groups,” without defining
such couples or as married. If
the legislature did 5o, the cousts would

E;nmmh!ybemmﬁmjhmfmm

::u!gomfamose‘hgalinddaus"

on ite the
g il g

The campaign 1o adopt the FMA
implicly ently e roi 3 .
impliciily as ju-
dicial abuse rather than cultural col-
lapse. It would imply that samehow
same-sex marriage is acceplable if vot-
ed, in effect, by & legislature under a
different label but not if voted by a
coust under any lzbel.

7) What sort of constitutional
amendment would be appropriate?
Let’s put the issue in context. From
the accey ican peo-
ple of the contraceptive cthic, a di-
rect causal connection runs to the
legalization of same-sex marriage.
‘The contraceptive ethic, based on the
Enlightenment premises of secular-
ism, relativism, and individualism,
separates sex from proceeation and
makes man, of both sexes, the arbi-
ter of whether and when life shall
begin — and end. It has brought us
abortion, euthanasia, rampant por-

can be foolproof ageinst evasion or
g:smnion. Y an;@ggsn:n! should
an ex| ion of basic principle.
It sboukﬁi.“;sﬁx marriage and lheple-
incidents of mamiage to unions
tween one man and one woman.
It should bind all branches of the
federal and state governments in all
their activities, It could provide:
“Marriage in the United States
shall consist only of the union of one
man and one woman. Neither the

United States nor any State shall rec-
ogmize any mlationyo!hcr than &

tween one man and one woman as
a marriage or as entitled to any of
the lega! incidenis of marmiage. as
such incidents are defined by law.”
The term “legal incidents,” as
used in the FMA, was described by
Dr. Robent George as “intended 1o
convey the consequences ‘either
usually or naturally and i S{
dependent upon marisge. -
preme Count has called ‘incidents of
marriage’ those ‘government bene-
fits (¢.g., Social Sccusity benefits),
property rights (e.g., tenancy by the
entirety, inhesitance rights), and oth-
er, less tangible benefits (¢.g., legiti-
mization of children born out of
wedlock)® that follow upon marital
status, Another example would be
the marital privilege against being
forced to testify against one’s
spouse.” (8)
Realistically, of course, a legisia-
ture could avoid the sirictures of this
d ing benefils

nography and promiscuity, di 3
the glorification of sodomy and sod-
omites, and other manifestations of
what can accurately be described as
an anti-life culture, Of all these re-
lated issues, same-sex marriage is
decisive. The campaign to legalize
same-sex marrioge, however, oﬂ‘frg

by sep
and “incidents” from any require-
ment! of marital status as a prerequi-
site for them in any case for any-
body. Under this amendment, if a
benefit, e.g., an inheritance right, is
automatically iggered only by mar-
riage, that benefit could not be ex-
tended to bers of or

an opportunity for a
counterattack against the entire anti-
life culture.

A constitutional amendment de-
fining marriage is alast resort. 1t is suf-
ﬁcienﬂé«cl:.r. however, that the Su-
of same-sex mamriage and that resort
to an amendment is i ive.

The effort to legalize same-sex
martiage is part of a total, implaca-
ble assault on the family and the
common good. That assault cannot

ised, and victory cannot be

the orig in

which the states decide what consti-
tutes 8 marriage. Lawrence indicates,
however, that the coust is taking the
matter out of the hands of the states
50 as lo prevent them from limiling
marriage 1o & Man-woman union.
‘The FMA sccks to prevent the courts
from claiming that they ase required
by the Constitution or any law to rec-
jze a same-sex union as a mar-
riage. Lawrence, however, is not
merely a technical misconstruction
federal-state relations or of the relation
among the branches of government in
a state, Rather, as Justice Scalia accu-
rately seid, Lawrence “is the product
of a court, which is the product of a
{aw-profession culture, that has large-
ly signed on to the so-called homosex-
ual agenda, by which 1 mean the agen-
1 n ¥ac-

dap some
tivists directed at climinating the mor-

The cultural and legal war waged
by the homosexual movement docs
not seek merely 1o transfer the pow-
er to define marriage from the states
to the Supreme Count. It seeks 1o
mandate the content of that defini-
tion for every unit of govermment,
state and federal. Such a total assault
requires a total response. It requires
a constitutional amendment. But the
FMA is insufficiently clear.

Judge Robert Bork clearly ex-
E_l;linag the purpose and effect of the
A:

“The first sentence means that no
legislature may confer the name of
marriage on same-sex unions and no
court may recognize a same-sex
marriage contracted in another coun-
try. . . . So far as legislatures are con-
cemed, the primary thrust of the sen-
tence's prohibition is symbolic, re-
serving the name of marriage toiis

adﬁcyed.;}:mughanudmhﬂy::
eresting but inzinsicall
bamomjudidaluﬁﬁmgm
and other issues. Instead, the
Supreme is leaving the Ameri-
can people no aliemative but to affim
in its basic law the true pature of mar-
riage and the family. The issues at stake
were recently out by the teach-
ing Church:

ing
“By putting homosexua! unions

of onalegal plane analogous to that of

marriage and the family, the state
acts arbitrasily and in contradiction
with its duties. ... The Church
teaches that respect for homosexual
persons cannot lead in.f'“{ way (o

other unions. Of course, if the state
legislature were to cut a benefit loose
from any attachment to marriage,
neither this amendment nor the
FMA would prevent the legislature
from mmd.i.né; that benefit 1o other
unions or individuals. Since the
foundation of this nation the states
have had unlimited power to define
marriage and its incidents. Both this
proposed amendment and the FMA
would limit that power by prevent-
ing the juridical dilution of marriage
by a law or a coust decision formal-
ly equating other unions with mar-
riage as to its definition or its legal
incid But this d
would clearly prevent the legislative
enactment or imposition by courts of
Vermont-style “civil unions” having
legal incidents of marriage. The
FMA would apparently not prevent
the enactment of such Vermont-style
laws by a legislature rather than by
court decree. In this respect, adop-
tion of the FMA would be useless
and counterproductive.

A constitution is no1 a detailed
code of law, An amendment here
should merely establish the basic

inciple that not only marriage but

pp or
10 legal recognition of homosexual
unions. The common good requires
that laws recognize, promote, and
protect marriage as the basis of the
family, the primary unit of society.
Legal recognition of homosexual
unions or placing them on the same
level as masriage would mean not
only the approval of deviant behav-
ior, with the consequence of making

it a model in present-day society, but  people

would also obscure basic values
which belong to the common inher-

itance of humanity. The Church can-  society,

not fail 1o defend these values, for
the good of men and women and for
the good of socicty itself.” (4)
The Con, ion for the Doc-
trine of lhcm ailh issued, with papal
. this d

also any legal incidents tied to mar-
riage must be limited to a union be-
tween one man and one woman. Var-
ious formulations of such an amend-
ment are possible. And no formula-
tion will be perfect. But the amendment
nnmbecot‘l:;trg!uxsivcandmm
promising. campaign 10 adopt it
would amount to a nationa! referen-
on the nature and impostance
of maniage and the fomily as essential
to the common good of any civilized
iety. The objective is the reconver-

dence called the “Laws of Nature and
of Nature's God." 5

A campaign for 2n uncompromis-
i d to define i

Py e

legal gnition of h
unions on June 3, 2003, the feast of
“St. Charles Lwanga and compan-
ions, martyrs.” St. Charles and his 21
Catholic companions were pages
and other functionaries in the palace
of the local king, Kabaka Mwanga
of Buganda, who was a pedophile
and pederast. They were killed by
the king b they resisted his

traditional ing. But symb
is crucial in cultural struggles. The

seek  second sentence expresses the main

thrust of the amendment. It recog-

nizes that liberal activist couns are

the real problem. If courts are pre-

vented from ordering same-sex mar-

riage or its equivalent, the question
less than

imposition of homosexual acis on

h

in‘pocord with those laws will pro-
mote that reconversion.
+ + +
(Charles E. Rice is professor
emeritus at Notre Dame Law School
and visiting professor a1 Ave Maria
School of Law.)
FOOTNOTES
LILQ.9%. e 1.2

the pages and other attendants. They
were d, beaten, beheaded

and most were bumed alive as a
group on June 3, 1886. Thirteen An-
glicans were similarly martyred at
about the same time. (5)

The selection of the feast of St

notes the constitutional p
afforded to *personal decisions relat-
ing to marriage, procreation, contra-
ception, family relationships, child
rearing, and cducation, and then de-

of 2 3¢
is left where it should be, to the de-
termination of the people through
the democratic process. To try to pre-
vent legislatures from enacting per-

clares that ‘[p} inah

ission for civil unions by consti-
iona! amend would be 1o

val relationship may seek
for these , just as heterosex-
ual persons do.” Today's opinion

reach too far. It would give oppo-
nents the opening to say we do not

Charles Lwanga for the release of
this Vatican document was appropri-
ate, The Church has consistently af-
firmed that the inclination toward
homosexual acts is not jtself sinful
but is “objectively disordered” and
that pessons with homosexual incli-
nations are entitled to respect and
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